Social Security Scenario

A library patron has applied for social security disability benefits on the Social Security Administration's web site (http://www.socialsecurity.gov/applyfordisability/adult.htm), based on his epilepsy, which is no longer responding to drug treatment and is causing daily seizures.

He has received a letter denying his application and explaining his right to appeal.  He's looking for information to determine whether his epilepsy qualifies him for social security disability benefits.

In general, Supplemental Security Income (SSI) is a welfare program for the aged, blind and disabled.  Individuals do not need to have paid into the program to receive benefits, so long as the meet the eligibility criteria.  Social security benefits, however, are based on a worker having paid into the fund.  They are available to retirees over a certain age as well as individuals who have become disabled and who can no longer work.  The regulations for SSI are located at 20 CFR Part 416, whereas the regulations for Social Security (called "Federal Old-Age, Survivors, and Disability Insurance") are located at 20 CFR Part 404.  It is important to keep the differences between these two programs in mind when researching social security benefits.

Step One – Information About the Appeal Process

An overview of the appeal process is located at http://www.ssa.gov/pubs/10041.html.  After the initial denial, the patron can ask to have the denial reconsidered by a different employee.  If the second review of the application is still unsuccessful, the claimant may appeal the decision before an Administrative Law Judge.

Step Two – Regulation that Defines Eligibility

Social security disability eligibility searches should start in the Code of Federal Regulations to determine the level of disability necessary for particular conditions.  The CFR is online at http://www.gpoaccess.gov/cfr/index.html    

Search for - listing AND epilepsy AND seizure

This search results in 17 hits.

The second hit sends you to 20 CFR Part 404, Subpart 4 which has the listing criteria for epilepsy in Appendix 1:

20 C.F.R. Part 404, Subpart P., App. 1

11.00 Neurological


A. Epilepsy.  In epilepsy, regardless of etiology, degree of impairment will be determined according to type, frequency, duration, and sequelae of seizures. At least one detailed description of a typical seizure is required. Such description includes the presence or absence of aura, tongue bites, sphincter control, injuries associated with the attack, and postictal phenomena. The reporting physician should indicate the extent to which description of seizures reflects his own observations and the source of ancillary information. Testimony of persons other than the claimant is essential for description of type and frequency of seizures if professional observation is not available.

Under 11.02 and 11.03, the criteria can be applied only if the impairment persists despite the fact that the individual is following prescribed antiepileptic treatment. Adherence to prescribed antiepileptic therapy can ordinarily be determined from objective clinical findings in the report of the physician currently providing treatment for epilepsy. Determination of blood levels of phenytoin sodium or other antiepileptic drugs may serve to indicate whether the prescribed medication is being taken. When seizures are occurring at the frequency stated in 11.02 or 11.03, evaluation of the severity of the impairment must include consideration of the serum drug levels. Should serum drug levels appear therapeutically inadequate, consideration should be given as to whether this is caused by individual idiosyncrasy in absorption of metabolism of the drug. Blood drug levels should be evaluated in conjunction with all the other evidence to determine the extent of compliance. When the reported blood drug levels are low, therefore, the information obtained from the treating source should include the physician's statement as to why the levels are low and the results of any relevant diagnostic studies concerning the blood levels. Where adequate seizure control is obtained only with unusually large doses, the possibility of impairment resulting from the side effects of this medication must be also assessed. Where documentation shows that use of alcohol or drugs affects adherence to prescribed therapy or may play a part in the precipitation of seizures, this must also be considered in the overall assessment of impairment level.

Step Three – Pertinent Court Cases

Once you’ve ascertained the controlling regulation, it is often helpful to find court cases regarding individuals with the same or similar disabilities.

The 10th Circuit Court of Appeals decisions are available online from 1995 forward at http://www.ck10.uscourts.gov/clerk/casemanagement.php 

A search for epilepsy and "social security" reveals six hits.  Synonyms for epilepsy should also be searched, although because of the term "search and seizure", searching for seizure alone will not be very successful.

Each of these decisions should be skimmed to determine the types of evidence necessary to show that epilepsy is preventing the individual from being able to work.

Cases from other circuits may also be helpful.  A complete list of circuit websites is available at www.washlaw.edu

